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LEGISLATION AND INSTITUTIONS
Relevant legislation
What is the relevant legislation?

The legislation governing cartels in Switzerland is the Federal Act on Cartels and Other Restraints of Competition of
6 October 1995, as amended (the Cartel Act ). The regulatory framework is complemented by several federal
ordinances, general notices, guidelines and communications of the Swiss Competition Commission.

Law stated - 01 September 2021

Relevant institutions
Which authority investigates cartel matters? Is there a separate prosecution authority? Are cartel 
matters adjudicated or determined by the enforcement agency, a separate tribunal or the courts?

The federal authorities investigating cartel matters are the Commission and its Secretariat, which are based in Berne.
They are independent of the federal government. The Commission consists of 11 to 15 members (currently 12) and is
headed by its president and the two vice-presidents. The majority of the Commission’s members must be independent
experts (having no interest in or special relationship with any economic group whatsoever). While investigations are
conducted by the Secretariat, which also prepares the Commission’s decisions, the deciding body in cartel matters is
the Commission.

Based on the Commission’s internal rules of procedure of 15 June 2015, which entered into force on 1 November 2015,
two separate chambers of the Commission with independent decision-making power were introduced; first, a chamber
for partial decisions and second, a chamber for merger control clearance. The chamber for partial decisions has been
introduced in particular for the closing of hybrid cartel cases (ie, proceedings in which only some of the parties agree to
close the investigation with an amicable settlement). All decisions that are not allocated to one of these two chambers
shall be made by the Commission as a whole. The Secretariat is organised into four operational divisions (services)
responsible for the construction sector, the service sector, the infrastructure sector and product markets. Besides, the
resources and logistics division is dealing with internal administrative matters only. Each division is headed by a vice-
director. In addition to these divisions, there exist a number of cross-functional competence centres that support the
work of the Secretariat. The Secretariat has around 75 employees (around 65 full-time equivalents), including a
significant number of economists.

Law stated - 01 September 2021

Changes
Have there been any recent changes, or proposals for change, to the regime?

There have recently been several changes to the applicable regime. On 9 April 2018, the Commission amended the
explanatory notes on the communication on vertical agreements to adapt to the landmark ruling of the European Court
of Justice on third-party platform restrictions in the matter of Coty International v Parfümerie Akzente. Furthermore,
on 28 February 2018, the Secretariat published, for the first time, guidelines on the main features of amicable
settlements and an overview of the respective procedure based on article 29 of the Cartel Act (the Amicable
Settlement Guidelines). The Amicable Settlement Guidelines also contain a template of the framework conditions for
amicable settlement negotiations and a template of an amicable settlement agreement to be concluded with the
Secretariat. In August 2020, the Secretariat informed that the Commission allows the setting of paperless markers for
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leniency applications via online forms. Other than these electronic markers, leniency markers may only be submitted in
writing, by email or in person.

There are also some proposals for change to the regime. In particular, on 1 June 2021 the Swiss Parliament adopted
the motion Français ( 18.4282 ). The objective of this motion is to reintroduce a quantitative test to all agreements
affecting competition. If adopted, this motion would essentially reverse the case law of the Swiss Federal Supreme
Court according to which agreements affecting competition pursuant to articles 5(3) and (4) of the Cartel Act impede
competition in such a significant manner due to their qualitative nature that the quantitative effects of such
agreements must not be assessed. It is now for the Swiss Federal Council to propose an amendment to the Cartel Act.

Law stated - 01 September 2021

Substantive law
What is the substantive law on cartels in the jurisdiction?

The Cartel Act prohibits unlawful restraints of competition such as anticompetitive agreements between two or more
independent undertakings operating at the same or different market levels that have a restraint of competition as their
object or effect (article 4(1) of the Cartel Act). Importantly, the notion of the anticompetitive agreement not only covers
binding agreements in a strict legal sense but also non-binding agreements, ‘gentleman’s agreements’ or concerted
practices such as the exchange of information to knowingly substitute practical cooperation for the risks of
competition. To be unlawful, an agreement must either eliminate effective competition or significantly restrict
competition without being justified on economic efficiency grounds (article 5(1) of the Cartel Act).

By law (article 5(3) and (4) of the Cartel Act), the following agreements are presumed to eliminate effective competition
and are thus considered as hard-core restraints:

horizontal agreements that directly or indirectly fix prices, restrict quantities of goods or services to be produced,
purchased or supplied, or allocate markets geographically or according to trading partners; and
vertical agreements that set minimum or fixed prices (resale price maintenance) or allocate territories to the
extent that (passive) sales by other distributors into those territories are not permitted (absolute territorial
protection).

 

Such a presumption may be rebutted if it can be shown that, as a matter of fact, effective competition is not eliminated
by these agreements. If competition is not eliminated, it must be assessed whether the agreement significantly
restricts competition. In the landmark cases involving GABA International SA, the manufacturer of Elmex toothpaste,
and Gebro Pharma GmbH, its Austrian licensee, in the matter of the Elmex toothpaste cases of 28 June 2016
(2C_180/2014) and 4 April 2017 (2C_172/2014) respectively, the Swiss Federal Supreme Court substantially tightened
its practice with regard to hard-core restraints. The Swiss Federal Supreme Court decided those vertical and horizontal
hard-core restraints listed above, in principle, significantly restrict competition. The significance of the competition
restraints is assumed for hard-core restraints owing to their quality without the need to examine quantitative effects
such as market shares. According to the Swiss Federal Supreme Court, already a small degree of a restriction of
competition suffices to constitute significance. Horizontal and vertical hard-core restraints must therefore be justified
on the grounds of economic efficiency to be permissible.

Economic efficiencies justifying otherwise unlawful anticompetitive agreements include:

a reduction of production or distribution costs;
the improvement of products or production processes;
the promotion of research into or the dissemination of technical or professional knowhow; and
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a more rational exploitation of resources.

 

In addition to these benefits, to successfully justify anticompetitive behaviour by claiming it creates economic
efficiencies, the legal anticompetitive agreements must not, under any circumstances, enable the parties involved to
eliminate effective competition.

The strict approach adopted with the Elmex toothpaste cases has been confirmed by the Swiss Federal Supreme
Court in its Altimum decision (regarding mountaineering equipment) of 18 May 2018 (2C_101/2016). In this decision,
the Swiss Federal Supreme Court also made clear that the barriers to justify otherwise unlawful anticompetitive
agreements on the basis of economic efficiency are high, in particular for hard-core restraints.

Law stated - 01 September 2021

Joint ventures and strategic alliances
To what extent are joint ventures and strategic alliances potentially subject to the cartel laws?

As any formal or informal agreement that restricts competition by object or effect, joint ventures and strategic
alliances, such as marketing alliances and purchasing pools, are, in principle, subject to Swiss cartel regulation.
Exceptions may be possible in a merger control context. In this context, anticompetitive and therefore otherwise
inadmissible agreements that are directly related and necessary to concentrations (ancillary restraints) may be
privileged (concentration privilege). Based on a formal request for legalisation, ancillary restraints can become officially
legalised with the clearance of the concentration by the Commission in the respective merger control proceeding,
which is of great benefit to the parties involved due to the legal certainty gained. Without such a formal request and
legalisation, the parties themselves have to assess whether the ancillary restraints are permissible. This is also the
case if a concentration is not notifiable since the turnover thresholds are not satisfied.

Law stated - 01 September 2021

APPLICATION OF THE LAW AND JURISDICTIONAL REACH
Application of the law
Does the law apply to individuals, corporations and other entities?

According to article 2(1)-(1bis) of the Federal Act on Cartels and Other Restraints of Competition of 6 October 1995, as
amended (the Cartel Act), any undertaking, public or private, that is engaged in an economic process (ie, that offers or
acquires goods or services) is an undertaking within the meaning of the Cartel Act and therefore subject thereto. As to
the applicability of the law, a functional approach is taken and neither the organisation nor the legal form of an
undertaking is relevant.

Undertakings can be individuals – that is, natural persons – or legal entities such as corporations or associations.
Individuals acting as consumers are not caught by the Cartel Act. Individuals acting as officers or employees of an
undertaking are not caught by the Cartel Act for administrative sanctions, only the undertaking is. However, certain
penal sanctions may apply. Further, undertakings that perform tasks in the public interest and that are vested by law
with special rights (such as Swiss Post for specific postal services) are also (partly) exempted.

Law stated - 01 September 2021
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Extraterritoriality
Does the regime apply to conduct that takes place outside the jurisdiction (including indirect 
sales into the jurisdiction)? If so, on what jurisdictional basis?

Article 2(2) of the Cartel Act codifies the international law principle of the effects doctrine. According to the landmark
cases involving GABA International SA, the manufacturer of Elmex toothpaste, and Gebro Pharma GmbH, its Austrian
licensee, of 28 June 2016 (2C_180/2014) and 4 April 2017 (2C_172/2014), respectively, the Federal Supreme Court
ruled that the Cartel Act applies to all agreements and concerted practices that may have an effect within Switzerland.
Therefore, agreements concluded abroad or conduct that takes place outside Switzerland, but that might have effects
in Switzerland may fall under Swiss jurisdiction.

More recently, the Commission has imposed severe sanctions on Nikon and BMW because their European dealer
agreements contained provisions prohibiting exports to countries outside the European Economic Area. As Switzerland
is not part of the EEA (and was, as a result, affected by those provisions), the Commission was of the opinion that
these restrictions led to a foreclosure of the Swiss market. This, in general, is in line with the Commission’s past
practice to interpret effects in Switzerland broadly in a sense that the mere possibility of effects suffices. Both the
BMW and Nikon decisions were upheld by the Swiss Federal Supreme Court and the Swiss Federal Administrative
Tribunal, respectively.

Law stated - 01 September 2021

Export cartels
Is there an exemption or defence for conduct that only affects customers or other parties outside 
the jurisdiction?

Article 2(2) of the Cartel Act codifies the international law principle of the effects doctrine. In light of this doctrine,
conduct that only affects customers or other parties outside Switzerland should, in general, not fall under Swiss
jurisdiction. However, in cases where there might be repercussions on the Swiss market as, for instance, in an import or
reimport scenario, the Swiss Cartel Act may nevertheless apply. Importantly, the Swiss Federal Supreme court has
widened the effects doctrine with its landmark decisions dated 28 June 2016 (2C_180/2014) and 4 April 2017
(2C_172/2014), respectively, with regard to Gaba and Gebro in the Elmex Toothpaste matter. Not only actual effects,
but also potential effects, on the Swiss market are deemed sufficient to establish jurisdiction, giving the authorities
considerable leeway when determining whether a specific conduct falls under Swiss jurisdiction.

Law stated - 01 September 2021

Industry-specific provisions
Are there any industry-specific infringements? Are there any industry-specific defences or 
exemptions?

The Cartel Act does not provide for any industry-specific offences or defences or any anti-trust exemptions for
government-sanctioned activities. However, pursuant to article 3(1) of the Cartel Act, statutory provisions that do not
allow for competition in a certain market for certain goods or services take precedence over the Cartel Act. Such
statutory provisions include rules that establish a state market or price regulation, or that provide individual
undertakings with special rights to fulfil public duties. However, according to the Swiss Federal Supreme Court, such
statutory exemptions must be interpreted narrowly.
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The Cartel Act also empowers the Swiss Federal Council and the Commission to issue ordinances or general notices,
respectively, on specific anticompetitive agreements that are, in principle, justified on economic efficiency grounds.
Such anticompetitive agreements include:

cooperation agreements relating to research and development;
specialisation and rationalisation agreements (including agreements concerning the use of schemes for
calculating costs);
exclusive distribution and purchase agreements for certain goods or services;
exclusive licensing agreements for intellectual property rights; and
agreements with the purpose of improving the competitiveness of small and medium-sized enterprises provided
that they have only a limited effect on the market.

 

On this basis, several general notices and communications have been published by the Commission.

On 22 May 2017, the Commission adapted its Vertical Agreements Communication, in response to the Swiss Federal
Supreme Court’s landmark decisions in the Elmex toothpaste matter of 28 June 2016 (2C_180/2014) and 4 April 2017
(2C_172/2014), and has additionally issued, for the first time, explanatory notes as an interpreting aid on 12 June 2017,
as amended on 9 April 2018. The latter particularly also contain explanations with regard to online sales restrictions.
This communication incorporates the principles developed by the Commission and the appellate courts based on
article 5(4) of the Cartel Act and, in principle, seeks harmonisation with the Block Exemption Regulation 330/2010 and
the related Guidelines on Vertical Restraints applicable in the European Union while taking the economic and legal
specificities of Switzerland into account.

On 19 December 2005, the Commission adopted the Communication on Agreements of Minor Importance (de
minimis), specifically targeting agreements between small and medium-sized enterprises to improve their
competitiveness, provided that the agreements do not contain hard-core restraints and only have a limited effect on the
market.

On 1 November 2002, the Commission enacted the Motor Vehicle Communication and a brief explanatory note
regarding its application. The aims of the Motor Vehicle Communication were essentially to allow the parallel
importation of motor vehicles from the European Union and European Economic Area to Switzerland, to suppress the
link between retail and after-sales servicing, to facilitate the sale and the parallel importation of spare parts and to give
distributors more freedom in relation to multi-branding. On 1 January 2016, the Commission’s revised Motor Vehicle
Communication entered into force and replaced the communication of 2002.

The Commission has also published a general notice on homology and sponsoring of sports goods and another on the
use of cost-calculation schemes (cost-calculation aids). The purpose of the latter, which is the more important of the
two in practice, is to distinguish lawful use of cost-calculation aids from illegal horizontal price fixing. To qualify as a
lawful cost-calculation aid, the following requirements must be met:

the aid may only set out the basis for the cost calculation, but may not stipulate any flat costs;
knowhow may be exchanged to allow the cost calculation, but information on how prices are set must not be
disclosed;
the parties must be free to set prices and conditions and to determine discounts in whatever form; and
price elements, discounts or consumer prices shall not be ‘proposed’.

 

Communications of the Commission are not binding upon Swiss courts.

Finally, upon specific request by the parties, subject to a decision of the Commission or the appellate courts, the Swiss
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Federal Council may authorise otherwise unlawful anticompetitive conduct in exceptional cases if such conduct is
deemed necessary for compelling public interest reasons (article 8 of the Cartel Act). To date, such authorisation has
never been granted.

Law stated - 01 September 2021

Government-approved conduct
Is there a defence or exemption for state actions, government-approved activity or regulated 
conduct? 

Article 2(1)–(1bis) of the Cartel Act makes clear that any undertaking, public or private, engaged in an economic
process that offers or acquires goods or services is an ‘undertaking’ within the meaning of the Cartel Act and that
neither the organisation nor the legal form of an undertaking is relevant.

However, pursuant to article 3(1) of the Cartel Act, statutory provisions that do not allow for competition in a certain
market for certain goods or services take precedence over the Cartel Act. Such statutory provisions include, in
particular, rules that establish a state market or price regulation or that provide individual undertakings with special
rights to fulfil public duties. However, according to the Swiss Federal Supreme Court, such statutory exemptions must
be interpreted narrowly.

Law stated - 01 September 2021

INVESTIGATIONS
Steps in an investigation
What are the typical steps in an investigation?

Cartel proceedings under the Federal Act on Cartels and Other Restraints of Competition of 6 October 1995, as
amended (the Cartel Act) are in principle two-staged, consisting of a first stage preliminary investigation that may be
followed by a second stage in-depth investigation. Nevertheless, the Swiss Competition Commission may open an in-
depth investigation even without going through a preliminary investigation.

The Commission’s Secretariat can initiate preliminary investigations on its own initiative, at the request of involved
undertakings (eg, competitors) or based on a complaint from third parties (eg, consumers). It is at the discretion of the
Secretariat to open a preliminary investigation.

If the Secretariat concludes that there are indications of the elimination or a significant restriction of effective
competition, it opens an investigation together with one presidium member of the Commission. The Secretariat must
open an investigation if requested to do so by the Commission or by the Swiss Federal Department of Economic
Affairs, Education and Research. During preliminary investigations, the parties concerned have no procedural rights
(that is to say, no right to access files or records, and no right to be heard). By the same token, third parties cannot
bindingly request the Secretariat or the Commission to open a preliminary investigation or an investigation,
respectively. The preliminary investigation shall determine whether an in-depth investigation is necessary. The decision
to open an investigation does not qualify as a formal decision and hence cannot be appealed. The Commission
decides which in-depth investigations are pursued.

The Secretariat must announce the opening of an in-depth investigation by means of an official publication. Such
announcement states the purpose of the investigation and the names of the parties involved. Furthermore, affected
third parties may join the investigation as a party or as a third party without party status. As a third party without party
status, they have limited procedural rights. While, in principle, a request to become involved as a party can be requested
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anytime, the involvement as a third party without party status must be requested within 30 days of the public
announcement.

All parties to the investigation are vested with the usual procedural rights. They may access files and suggest witness
statements and have the right to be heard and to participate in hearings. The Secretariat conducts the investigation, but
the Commission has the power to intervene and to hold hearings, a right that the Commission has made frequent use
of in the recent past.

The Secretariat is empowered to conduct investigations and, together with one presidium member of the Commission,
to issue necessary procedural rulings. On the basis of the conducted investigation, the Secretariat brings forward a
motion for a draft of a decision, which is comparable to the statement of objections in the European Union. The parties
and participating third parties are entitled to comment on such draft decision. If important new facts emerge, another
round of hearings and witness statements may take place. Formally, however, the decision itself is not issued by the
Secretariat, but by the Commission. Accordingly, the investigating and decision-making bodies are separate, even
though at least one of the presidium members of the Commission is involved in some of the investigatory actions.

An investigation can have one of the following outcomes. First, the Commission may decide that there is no evidence
of an unlawful agreement and close the investigation without any consequences. Second, the formal decision of the
Commission can state that an agreement or conduct is unlawful and order measures to restore effective competition
or pronounce direct fines, as the case may be.

There are no statutory time limitations applying to investigations. As a rule of thumb, a preliminary investigation takes,
at a minimum, several months and a formal investigation at least one year and sometimes several years.

Law stated - 01 September 2021

Investigative powers of the authorities
What investigative powers do the authorities have? Is court approval required to invoke these 
powers?

The Secretariat has broad investigative powers. Such investigative powers are checked by the Commission, in that a
member of its presidium must authorise certain investigative instruments of the Secretariat for them to be applied
legally. The Secretariat may hear the parties that have allegedly committed the violation as well as third parties
concerned (such as competitors or suppliers) and ask for written statements. It can compel testimony from witnesses,
although not from the parties alleged to have entered into illegal anticompetitive agreements. Any hearings or witness
statements must be evidenced in the minutes. The parties involved have the right to access and comment on these
minutes.

Upon specific request for information, the undertakings under investigation are also obliged to provide the Secretariat
with all information required for its investigation and to produce necessary documents (article 40 of the Cartel Act), in
due consideration of the right against self-incrimination.

The competition authorities may use all kinds of evidence to establish the facts, such as documents, information
supplied by third parties, testimony and expert opinions. Moreover, according to article 42(2) of the Cartel Act,
members of the Commission’s presidium have the power to order inspections or dawn raids and seizures upon request
of the Secretariat. The Swiss Federal Act on Criminal Administrative Law applies by analogy to such proceedings.

The Secretariat published a note on selected instruments of investigation in January 2016, in which it laid out its best
practice particularly with regard to inspections and the seizure of documents and electronic data. The representatives
of the Secretariat in charge of the inspection will, among other things, not wait for the arrival of external lawyers before
starting to search a premise. Any evidence discovered while the external lawyers were not present will, however, be set
aside and only be screened once the lawyers are present. If deemed necessary, undertakings being raided may request
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the sealing of specific or even all documents and electronic data. Moreover, legal privilege applies to any document
produced in the course of the core professional activities of independent attorneys admitted to the bar that are allowed
to represent parties professionally in Swiss courts. Importantly, legal privilege is not granted to the work product of in-
house counsel. It applies irrespective of when such document was created (ie, before or after an investigation was
launched) and of where such document is located, be it in the custody of the attorney, the client or any other third party.
Legal privilege may be invoked by the attorney, the client and also every third party having a protected document in
custody.

The Commission published a note on the decisional process in cartel investigations under the Cartel Act in October
2019. The note aims to increase transparency by, among other things, outlining the practice of the Commission and the
Secretariat in relation to their respective competencies, organisation and procedural conduct, in particular with regard
to the oral hearings of the parties, and the parties’ rights and obligations.

In February 2020, the Secretariat published two notes providing a simple overview of the procedure of both preliminary
and in-depth investigations.

Law stated - 01 September 2021

INTERNATIONAL COOPERATION
Inter-agency cooperation
Is there cooperation with authorities in other jurisdictions? If so, what is the legal basis for, and 
extent of, such cooperation?

Switzerland was the first state to sign a second-generation cooperation agreement in competition matters with the
European Union on 17 May 2013. This agreement is not sector-specific and constitutes the legal basis for the
cooperation between the European Commission (but not the member states) and the Swiss competition authorities. It
facilitates significantly the exchange of information and the transmission of documents between both authorities,
subject to specific requirements. The agreement entered into force on 1 December 2014. The Swiss Federal Act on
Cartels and Other Restraints of Competition of 6 October 1995, as amended (the Cartel Act) also provides for a specific
regime with regard to investigations in the air transportation industry (article 42a of the Cartel Act). Such investigations
are governed by the agreement between the European Community and the Swiss Confederation on Air Transport of 21
June 1999, allowing sector-specific cooperation between the Swiss Competition Commission and the European
Commission on a formal legal basis. Moreover, on an informal basis, the Commission and its Secretariat cooperate
with various national competition authorities in Europe such as the German Federal Cartel Office as well as with the US
antitrust authorities (ie, the US Department of Justice and Federal Trade Commission). In the absence of specific future
cooperation agreements, such informal cooperation is not allowed to go beyond the exchange of non-confidential
information.

Law stated - 01 September 2021

Interplay between jurisdictions
Which jurisdictions have significant interplay with your jurisdiction in cross-border cases? If so, 
how does this affect the investigation, prosecution and penalising of cartel activity in cross-
border cases in your jurisdiction?

Investigations, prosecutions and sanctions decided by antitrust authorities abroad are not legally binding for the
Commission and appellate courts. However, because of the supposedly congruent legal framework as the one in the
European Union, as referred to by the Swiss Federal Supreme Court in its landmark decisions involving GABA
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International SA, the manufacturer of Elmex toothpaste, and Gebro Pharma GmbH, its Austrian licensee, of 28 June
2016 (2C_180/2014) and 4 April 2017 (2C_172/2014) respectively, and the fact that such regulatory framework has
often made significant inroads into past Swiss competition law practice, its case law will have a significant impact also
on future decisions taken by the Swiss authorities.

Law stated - 01 September 2021

CARTEL PROCEEDINGS
Decisions
How is a cartel proceeding adjudicated or determined?

The Commission is the authority that is empowered to take decisions and remedial actions against cartels, and also to
impose fines on undertakings that violate Swiss competition law. It has wide decision-making and remedial powers and
can, among other things, also issue injunctions to terminate specific conduct or to change and modify a specific
business practice. Moreover, a specific chamber of the Commission is empowered to render partial decisions on the
closure of proceedings, the approval of amicable settlements including other measures, in particular fines and costs,
for some of the parties while the case is decided or the proceeding is continued respectively for the other parties
((sequential) hybrid cartel cases). The Commission’s Secretariat is responsible for conducting investigations and
preparing cases and, together with one presidium member of the Commission, issuing necessary procedural rulings. In
addition, an undertaking impeded by an unlawful restraint of competition from entering or competing in a market may
request before the civil courts:

the elimination of the unlawful agreement or cartel;
an injunction against the unlawful agreement or cartel;
damages; and
restitution of unlawful profits.

 

Only civil courts have jurisdiction over claims for damages. However, in its decision of August 2019 in the matter
Construction Works in the Canton of Grisons , a bid-rigging case, the Commission considered compensation
agreements with cartel victims (ie, awarding communities) as mitigating factors and reduced the fines for parties that
entered into such agreements.

Law stated - 01 September 2021

Burden of proof
Which party has the burden of proof? What is the level of proof required?

According to the principle of investigation, which applies generally in administrative proceedings and in particular in
connection with cartel proceedings, the competition authorities and the appellate courts have to investigate the facts
ex officio. This obligation to investigate extends to justifications on the grounds of economic efficiencies. Nevertheless,
the parties to the investigation or proceedings before the appellate courts are obliged to cooperate in assessing the
facts and circumstances. Ultimately derived from the criminal law nature of cartel proceedings and the consequent
applicable presumption of innocence, it is, however, in any case for the authorities to prove that an undertaking acted,
in fact, illegally by taking part in an agreement or concerted practices.

With regard to the level of proof required, as a general rule, only certainty in the sense that no reasonable doubts shall
continue to exist with regard to the relevant facts is deemed sufficient. The existence of purely theoretical doubts does
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not matter. Further, according to the Swiss Federal Supreme Court, exceptions to that rule only exist with regard to
complex economic issues, such as market definitions and substitutability questions. With regard to such issues, a
prevailing probability shall suffice as the required level of proof, since full proof is, by the nature of these matters,
impossible.

In the judgments of the Swiss Federal Administrative Tribunal in the bid-rigging case against building undertakings
from the canton of Aargau of June 2018, the tribunal stated that a thorough assessment of the evidence is required
without a reduction of the burden of proof or other facilitations, even if accusations from leniency applicants against
other undertakings were submitted. The Federal Administrative Tribunal further clarified that accusations made in a
voluntary report against other competitors are not sufficient evidence if the non-cooperating undertakings deny these
accusations. Instead, the competition authorities must take into account all the specific circumstances of a case (eg,
the statements of the undertakings that filed a voluntary report and the statements of the non-cooperating
undertakings). If the situation remains unclear, further investigations and taking of evidence are needed, meaning that
in practice, additional evidence that corroborates the accusation of another undertaking must be found.

Law stated - 01 September 2021

Circumstantial evidence
Can an infringement be established by using circumstantial evidence without direct evidence of 
the actual agreement?

In line with the principle of free appraisal of evidence, the Commission and the appellate courts accept the establishing
of an infringement of the Federal Act on Cartels and Other Restraints of Competition of 6 October 1995, as amended
(the Cartel Act) by using circumstantial evidence without direct evidence of an actual agreement. Both direct evidence
and circumstantial evidence are, a priori, considered to be of equal value and can be used to fulfil the required level of
proof. That is, as a general rule, certainty in the sense that no reasonable doubts shall continue to exist with regard to
the relevant facts.

Law stated - 01 September 2021

Appeal process
What is the appeal process?

Decisions of the Commission and, to a limited extent, interim procedural decisions can be appealed to the Swiss
Federal Administrative Tribunal within 30 days of notification of the decision.

The addressees of the decision have the right to appeal, whereas it is uncertain to what extent competitors, suppliers
or customers have the same right. The decisive factor is whether these third parties are negatively affected by the
decision of the Commission. In principle, only third parties that suffer a clearly perceptible economic disadvantage as a
consequence of an anticompetitive conduct shall be regarded as parties to an investigation and thus have the legal
standing to appeal a decision.

An appeal can be lodged on the following grounds:

wrongful application of the Cartel Act;
the facts established by the Commission and its Secretariat were incomplete or wrong; or
the Commission’s decision was unreasonable (this is rarely invoked in practice).
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The appeal before the Swiss Federal Administrative Tribunal is a ‘full merits’ appeal on both the findings of facts and
law. However, in practice, the Swiss Federal Administrative Tribunal grants the Commission a significant margin of
technical discretion.

Judgments of the Swiss Federal Administrative Tribunal and, to a limited extent, interim procedural decisions, may be
challenged before the Swiss Federal Supreme Court within 30 days of notification of the decision. In proceedings
before the Swiss Federal Supreme Court, judicial review is limited to legal claims (ie, the flawed application of the
Cartel Act or a violation of fundamental rights set forth in the Swiss Federal Constitution, in the European Convention
of Human Rights or other international treaties). The claim that a decision was unreasonable is fully excluded and
claims with regard to the finding of facts are basically limited to cases of arbitrariness.

In addition, the parties involved may at any time during and after appeal procedures request the Swiss Federal Council
to exceptionally authorise specific behaviour for compelling public interest reasons. To date, such authorisation has
never been granted.

Judgments of the civil courts may ultimately be challenged before the Swiss Federal Supreme Court. If the legality of
restraint of competition is disputed before a civil court, this question shall be referred to the Commission for an expert
report. However, civil courts rarely refer such cases and the Commission’s expert opinion is not binding upon the civil
courts.

Law stated - 01 September 2021

SANCTIONS
Criminal sanctions
What, if any, criminal sanctions are there for cartel activity?

There are no direct criminal sanctions for individuals as natural persons for cartel activities. Swiss law does not provide
for imprisonment for cartel conduct. However, individuals acting for an undertaking, but not the undertaking itself,
violating a settlement decision, any other enforceable decision or court judgment in cartel matters may be fined up to
100,000 Swiss francs. These sanctions are time-barred after five years following the incriminating act.

Individuals who intentionally fail to comply, or only partly comply, with the obligation to provide information in an
ongoing investigation can be fined up to 20,000 Swiss francs. The statute of limitations for these sanctions is two
years following the incriminating act.

Individuals who can be fined include executives and board members, as well as all de facto managers and directors.

Law stated - 01 September 2021

Civil and administrative sanctions
What civil or administrative sanctions are there for cartel activity?

From a civil law point of view, the sanction for cartel activities lies in the total or partial nullity of the agreement in
question. Although generally accepted in the actual doctrine, it has not yet been confirmed that the nullity of the
agreements applies from the outset.

From an administrative law point of view, under article 49a of the Federal Act on Cartels and Other Restraints of
Competition of 6 October 1995, as amended (the Cartel Act), direct sanctions (fines) are imposed on undertakings that:

participate in a hard-core horizontal cartel, according to article 5(3) of the Cartel Act (ie, agreements on prices,
quantities or territories between competitors);
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participate in hard-core vertical restraints pursuant to article 5(4) of the Cartel Act (ie, resale price maintenance
or absolute territorial protection in distribution matters); or
abuse a dominant position, pursuant to article 7 of the Cartel Act.

 

The maximum administrative sanction is a fine of up to 10 per cent of the consolidated net turnover realised in
Switzerland during the past three financial years (cumulative). The Ordinance on Sanctions lays down the method of
calculation of the fines.

Furthermore, an undertaking that violates to its own advantage an amicable settlement, a legally enforceable decision
of the Swiss Competition Commission or a judgment of the appellate courts can be fined up to 10 per cent of the
undertaking’s consolidated net turnover in Switzerland during the past three financial years (cumulative). In calculating
the fine amount, the presumed profit arising from such unlawful practices shall be taken into due consideration.

Furthermore, an undertaking that fails to provide information or produce documents, or that only partially complies with
its obligations during an ongoing investigation, can be fined up to 100,000 Swiss francs.

Since individuals acting as private undertakings fall under the Cartel Act, they can also be fined in cartel cases, as
shown in the Upper Valais Driving Instructor Cartel case in which the Commission sanctioned also natural persons in
its decision of March 2019.

Law stated - 01 September 2021

Guidelines for sanction levels
Do fining or sentencing principles or guidelines exist? If yes, are they binding on the adjudicator? 
If no, how are penalty levels normally established? What are the main aggravating and mitigating 
factors that are considered?

The principle of direct sanctions is set forth in article 49a of the Cartel Act. Sentencing guidelines are laid down in the
Ordinance on Sanctions. The Commission has, in addition, issued an explanatory communication. According to the
principles in the Ordinance on Sanctions, the penalty must be assessed on the basis of the duration and the severity of
the unlawful conduct, the probable profit that the undertaking has achieved as a result of its conduct and the principle
of proportionality.

In a first step, the Commission determines the base amount of the fine, which is up to 10 per cent of the consolidated
net turnover generated on the relevant markets in Switzerland cumulatively in the preceding three business years
before the illegal conduct has ended, depending on the severity and nature of the infringement.

In a second step, the base amount is increased based on the duration of the infringement.

In a third step, aggravating factors (such as recidivism, a leading role in the illegal conduct, coercion of other cartel
members, a particularly high profit as a result of the illegal conduct, or non-cooperation with the authorities) or
mitigating factors (such as a passive role in the illegal conduct, effective cooperation with the authorities, or a
settlement) influence the final amount of the fine. In its decision in the matter of Construction Works in the Canton of
Grisons of August 2019, a bid-rigging case, the Commission reduced sanctions substantially for those undertakings
that agreed with cartel victims on compensation for damages. Full immunity or a discount can also be obtained based
on leniency cooperation.

Eventually, the Commission shall ensure that the penalty imposed is proportionate and that the maximum fine amount
of up to 10 per cent of the consolidated net turnover realised in Switzerland during the past three financial years
(cumulative) is not exceeded. In particular, the sanction must also be in proportion to the financial capacity of the
concerned undertaking and as a matter of principle must not lead to the bankruptcy of the concerned undertaking.
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Law stated - 01 September 2021

Compliance programmes
Are sanctions reduced if the organisation had a compliance programme in place at the time of 
the infringement?

There is no statutory provision under Swiss law according to which the existence of a compliance programme would
affect the level of a fine. It can be taken into consideration by the Commission when deciding on the level of fines.
However, the Commission has been reluctant to do so in its recent practice. In the absence of relevant case law, it is
therefore disputed whether and to what extent compliance programmes may reduce sanctions under Swiss
competition law.

In the landmark case involving GABA International SA, the manufacturer of Elmex toothpaste, of 28 June 2016
(2C_180/2014), the Swiss Federal Supreme Court reasoned that in this case, the compliance programme that had been
in place at the time of the illegal conduct had no relevance with regard to the determination of the sanction. The Swiss
Federal Supreme Court argued in that regard that from a competition law perspective, compliance programs aimed at
preventing anticompetitive conduct in the first place through information and training of employees. Since in this case,
the illegal conduct did not involve employees at lower levels of responsibility, but by senior management personnel that
entered into an unlawful contract clause, the Swiss Federal Supreme Court concluded that the compliance programme
could not be taken into account as a mitigating factor reducing the fine. This reasoning could be interpreted in such a
way that depending on the merits of other cases, compliance programmes could indeed have a mitigating effect
regarding sanctions. It remains to be seen, however, whether such argumentation will in fact be heard by the
authorities. The requirements for a compliance programme to be taken into account as a sanction-mitigating factor will
in any event be high, as has also been pointed out by the Swiss Federal Administrative Tribunal in its decision regarding
Nikon in 2016. The mere existence of a compliance programme should not be enough in that regard.

A parliamentary motion by Rolf Schweiger (07.3856) that aimed at providing an express legal basis for compliance
programmes to have a sanction-mitigating effect was written off in 2014. Also, a parliamentary initiative by Dominique
de Buman (16.473) that, among other things, addressed the same matter was withdrawn in 2017.

Law stated - 01 September 2021

Director disqualification
Are individuals involved in cartel activity subject to orders prohibiting them from serving as 
corporate directors or officers?

No. There is no legal basis for such disqualification under Swiss competition law.

Law stated - 01 September 2021

Debarment
Is debarment from government procurement procedures automatic, available as a discretionary 
sanction, or not available in response to cartel infringements?

The Cartel Act contains no specific regulation on the exclusion from public procurement procedures in cases of illegal
cartel conduct. However, the Swiss Public Procurement Act provides that the contracting authority may exclude
undertakings from an ongoing procurement procedure or delete them from a list of qualified undertakings in cases of
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illegal cartel conduct. In addition, undertakings may be banned from participating in procurement procedures for a
period of several years in cases of illegal cartel conduct. However, no automatic exclusion applies at the federal or
cantonal level.

Law stated - 01 September 2021

Parallel proceedings 
Where possible sanctions for cartel activity include criminal and civil or administrative penalties, 
can they be pursued in respect of the same conduct? If not, when and how is the choice of which 
sanction to pursue made?

According to the Cartel Act, violation of an amicable settlement, a legally enforceable decision of the Commission or a
judgment of the appellate courts, as well as the failure to provide information or produce documents, or the partial
compliance with the obligation to provide information during an ongoing investigation, are subject to administrative or
criminal fines, or both. Criminal prosecutions against individuals rely on similar criteria to those applied in imposing
administrative sanctions. However, the roles of individuals in the violation of a decision or judgment, or the failure to
comply with their obligations to provide information, as well as subjective criteria (degree of intent) are more important.
Civil sanctions may be accompanied by claims for damages and reparations or restitution of unlawful profits from third
parties affected by the illegal cartel activity.

Law stated - 01 September 2021

PRIVATE RIGHTS OF ACTION
Private damage claims 
Are private damage claims available for direct and indirect purchasers? Do purchasers that 
acquired the affected product from non-cartel members also have the ability to bring claims 
based on alleged parallel increases in the prices they paid (‘umbrella purchaser claims’)? What 
level of damages and cost awards can be recovered?

Third parties affected by cartel conduct may sue the cartel members for damages in civil courts. Their claim is limited
to the damage actually incurred – no punitive damages are available in Switzerland – and the passing-on defence is
not excluded in Switzerland. However, a claimant may request the remittance of illicitly earned profits. Court and legal
costs, as determined by the court, must usually be borne by the losing party in the proceedings.

Under Swiss law, the main difficulties are providing specific and sufficient proof of the damage incurred and
establishing the required causal nexus between the anticompetitive agreement and the damage. This is even more
difficult in the case of indirect purchaser claims. In most instances, the claimant bears the burden of proof.

In its decision in the matter of Road Construction of August 2019, a bid-rigging case, the Swiss Competition
Commission reduced sanctions substantially for those undertakings that agreed with cartel victims on compensation
for damages. It remains to be seen, however, whether this will provide a sufficiently strong incentive for cartelists to
offer compensation for damages during an administrative proceeding before the Commission or whether they hold
back and potentially face civil proceedings.

Umbrella purchaser claims have so far not played a relevant role in Swiss case law. Also, they have barely been
discussed in legal literature. While in theory such claims may not be excluded as such, providing sufficient proof of the
damage incurred and establishing the required causal nexus would be very difficult in the case of umbrella purchaser
claims.
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Law stated - 01 September 2021

Class actions
Are class actions possible? If so, what is the process for such cases? If not, what is the scope for 
representative or group actions and what is the process for such cases?

Class actions are not available under Swiss law. Consumers and consumer organisations may participate in
investigations before the Commission but, in general, have no legal standing before civil courts. Whether and to what
extent trade associations have legal standing is a matter of dispute.

Recent cases have shed some light on certain aspects of concepts for the collective enforcement of legal claims under
Swiss law and shown that legal claims used in other legal systems (ie, class actions or model declaratory proceedings)
are generally not provided for in the Swiss legal system.

In the aftermath of ‘Dieselgate’ – the Volkswagen emissions scandal – the Swiss Foundation for Consumer Protection
(SKS) filed multiple lawsuits with the Zurich Commercial Court against Volkswagen and its general importer for
Switzerland. Finally, SKS acquired claims from approximately 6,000 consumers and non-consumers and accumulated
these claims in a single lawsuit. However, the Commercial Court decided not to consider the merits of this case in the
absence of the applicant’s capacity to bring proceedings. In a recent judgment, the Swiss Federal Supreme Court
confirmed the lower court’s view that the legal action of SKS was not covered by the foundation’s purpose.

Law stated - 01 September 2021

COOPERATING PARTIES
Immunity
Is there an immunity programme? If so, what are the basic elements of the programme? What is 
the importance of being ‘first in’ to cooperate?

Leniency is an important aspect of cartel enforcement in Switzerland. According to the Federal Act on Cartels and
Other Restraints of Competition of 6 October 1995, as amended (the Cartel Act), an undertaking that cooperates with
the Swiss Competition Commission in view of the discovery and the elimination of a restraint of competition may
benefit from full or partial immunity. Only the first applicant may enjoy full immunity and rather high thresholds apply.

The leniency programme particularly applies to (horizontal and vertical) hard-core restraints. The Commission may
grant full immunity from a fine if an undertaking is the first to either:

provide information enabling the Commission to open an investigation and the Commission itself did not have, at
the time of the leniency filing, sufficient information to open a preliminary investigation or an in-depth
investigation; or
submit evidence enabling the Commission to prove a hard-core restraint, provided that no other undertaking must
already be considered the first leniency applicant qualifying for full immunity and that the Commission did not
have, at the time of the leniency filing, sufficient evidence to prove an infringement of the Cartel Act in connection
with the denounced conduct.

 

However, immunity from a fine will not be granted if the undertaking:

coerced any other undertaking to participate in the infringement and was the instigator or ringleader;
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does not voluntarily submit to the Commission all information or evidence in its possession concerning the illegal
anticompetitive practice in question;
does not continuously cooperate with the Commission throughout the investigation without restrictions or delay;
or
does not cease its participation in the Cartel Act infringement voluntarily or upon being ordered to do so by the
competition authorities.

 

In September 2014, the Commission’s Secretariat published a revised notice on leniency, which included a form for
leniency applications. The notice was slightly revised in August 2015 and again in January 2019. In August 2020, the
Swiss competition authorities introduced the possibility of setting paperless markers for leniency applications via an
online form (electronic markers).

The Cartel Act does not expressly regulate the possibility for the Commission to withdraw immunity after it has been
granted in a final decision. However, general principles of administrative procedural law usually enable administrative
authorities to withdraw or amend final decisions (including final decisions with regard to immunity) under certain
exceptional circumstances, for example, if facts are discovered that justify such a withdrawal or amendment of a final
decision. There is no cartel-specific case law in that regard. However, the bar for immunity revocation has to be set very
high.

In addition, no fine will be imposed if undertakings notify a possible hard-core restraint before it produces any effects
(notification procedure). For that purpose, the Commission has published specific filing forms. In contrast, a sanction
may be imposed if the Commission communicates to the notifying undertakings the opening of a preliminary
investigation or the opening of an in-depth investigation within a period of five months following the notification and
the undertakings continue to implement the notified restriction.

Law stated - 01 September 2021

Subsequent cooperating parties
Is there a formal programme providing partial leniency for parties that cooperate after an 
immunity application has been made? If so, what are the basic elements of the programme? If 
not, to what extent can subsequent cooperating parties expect to receive favourable treatment?

Pursuant to the Ordinance on Sanctions and the notice on leniency, full immunity is limited to the ‘first in’. Going in
second or later in the same investigation will only allow for partial immunity. A reduction of up to 50 per cent of the fine
amount is available at any time in the proceeding to undertakings that do not qualify for full immunity.

Further, the fine amount can be reduced by up to 80 per cent if an undertaking provides information to the Commission
about other hard-core restraints that were unknown to the Commission at the time of their submission (‘leniency plus’).
This reduction is without prejudice to any possible full immunity or partial reduction of a fine for the newly disclosed
infringements.

The continuous cooperation with the Commission throughout the investigation without restrictions or delay is an
indispensable requirement for receiving a fine reduction. The decisive factor for determining the reduction percentage
is the importance of the undertaking’s contribution to the success of the proceedings (the position in the queue is not
per se relevant).

Law stated - 01 September 2021
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Going in second
How is the second cooperating party treated? Is there an ‘immunity plus’ or ‘amnesty plus’ 
treatment available? If so, how does it operate?

Being the second or third or subsequent cooperating party will not allow for full, but only partial, immunity of up to 50
per cent of the fine amount. However, as the decisive factor for determining the leniency bonus is the contribution to
the success of the proceedings, being second alone does not guarantee a better bonus than the one for the
subsequent cooperating parties.

In addition, there is a ‘leniency plus’ option with a fine reduction of up to 80 per cent if an undertaking provides
information to the Commission about other hard-core restraints that were unknown to the Commission at the time of
their submission.

Law stated - 01 September 2021

Approaching the authorities
Are there deadlines for initiating or completing an application for immunity or partial leniency? 
Are markers available and what are the time limits and conditions applicable to them?

There are no statutory deadlines for submitting leniency applications or for perfecting a leniency marker. However,
pursuant to the Cartel Act, full immunity is limited to the ‘first in’ but also possible for cooperation that enables the
Commission to prove a Cartel Act infringement and therefore when a preliminary or in-depth investigation has already
been opened and a dawn raid conducted. Therefore, it is important to decide immediately upon knowledge of an
opened investigation and conducted dawn raid whether to cooperate with the competition authorities and, if such
cooperation is desired, to submit a leniency marker or application to the Commission without delay (in writing, such as
by email, orally by protocol declaration, or online by electronic marker – another form of paperless communication with
the Commission that was introduced in August 2020). Importantly, it is not possible to submit a leniency marker via
telephone or, since January 2019, by fax.

According to past investigations with several leniency applicants, the decision about which undertaking may qualify for
full immunity may be made in a matter of days or even hours.

Law stated - 01 September 2021

Cooperation
What is the nature, level and timing of cooperation that is required or expected from an immunity 
applicant? Is there any difference in the requirements or expectations for subsequent cooperating 
parties that are seeking partial leniency?

The voluntary submission of all information or evidence in the applying undertaking’s possession concerning the
unlawful practice and continuous cooperation with the Commission throughout the proceeding without restrictions or
delay, as well as discontinuing its involvement in the infringement no later than the moment at which it provides
information or submits evidence concerning the unlawful practice or upon receipt of the first injunction of the
Commission are indispensable requirements for receiving full immunity or a partial reduction of the fine.

In its recent practice, the Secretariat has repeatedly insisted that a leniency applicant must at least admit its
involvement in an unlawful agreement subject to potential sanctions. It made clear that it is not sufficient to simply
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produce factual elements. In the Secretariat’s view, a leniency applicant would in principle have to admit that the
unlawful agreement had effects on the markets. However, the recent decisions of the Swiss Federal Administrative
Tribunal in the Metal Fittings for Windows case clearly state the right of the leniency applicants to argue against the
Commission’s legal interpretation of the facts. Only two of these three judgments have not yet become final and been
handed down to the Swiss Federal Administrative Tribunal again by the Swiss Federal Supreme Court.

Where an undertaking does not meet these conditions, but has cooperated with the Commission and terminated its
involvement in the infringement no later than the time at which it submitted evidence, the Commission still has the
possibility to reduce the fine.

Law stated - 01 September 2021

Confidentiality
What confidentiality protection is afforded to the immunity applicant? Is the same level of 
confidentiality protection applicable to subsequent cooperating parties? What information will 
become public during the proceedings and when?

The right of access to witness statements, hearing minutes and other documents relevant to the investigation may be
limited to protect cooperating parties. The level of confidentiality protection is the same for all leniency applicants.
Anonymous leniency applications are allowed, although the leniency applicant will be required to reveal its identity
within a specific time frame established by the Secretariat on an ad hoc basis.

The Commission and the Secretariat are aware of a leniency applicant’s particular need for confidentiality and, in the
recent past, have established several measures to protect the leniency applicants’ interests in that regard. However,
these measures have not been tested in court so far. The catalogue of protective instruments includes the possibility to
submit oral leniency statements, paperless proceedings and restricted access to the files. Access rights of other
parties subject to an investigation were, in the Secretariat’s practice, limited to accessing the files at the premises of
the Secretariat. The right to take photocopies was limited to annexes, while copies of the main body of corporate
statements or hearing minutes were not allowed. In addition, access to the files was only granted shortly before the
Secretariat provided the Commission and the parties with the draft decision (ie, shortly before the end of an
investigation and the Commission’s decision on the merits). The Secretariat has also implemented a number of
specific internal measures to protect the leniency applicants’ interests. Internal access to the file is restricted, and only
the case team knows about the existence or identity of leniency applicants. Moreover, the leniency documents are
stored in a separate file. The above practice has been set out by the Secretariat in the notice on leniency.

With judgments of August 2016, the Swiss Federal Administrative Tribunal has authorised the Commission to grant
access to certain data of a closed cartel investigation regarding a bid-rigging cartel in the construction sector to
municipalities seeking civil damage claims. In doing so, the tribunal limited the access to files in various respects. First,
data may only be accessed to the extent necessary, and data retention for later use is not permitted. Second, access is
limited to data that ‘directly affects’ the requesting party. Third, access may only be granted and data may only be used
to serve the purpose disclosed in the access request and a legally binding restriction of use must be imposed on the
requesting party to that effect. Fourth, access to the files must not include data of undertakings that finally had not
been addressees of the decision.

The tribunal, however, did not have to decide on information requests of private undertakings where the conditions
applied by the court could be all the more relevant. Also, the tribunal did not have to formally decide on the issue of
access to leniency application data, since the Commission excluded all leniency information before providing it to the
municipalities. However, the tribunal did at least not question this practice of the Commission to exclude leniency
information completely from access by third parties. Whether these third parties are public or private entities should
have no bearing.
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In the case of opening an investigation, the Secretariat gives notice by way of official publication. The notice states the
purpose of and the parties to the investigation. There is no express obligation to keep the identity of the leniency
applicants confidential. In practice, the Secretariat keeps the leniency applicant’s identity confidential as long as
possible. However, even if the final decision does not reveal the name of the leniency applicant, it is not excluded that a
party familiar with the facts of the case may deduce its identity from the context. In addition, the competition
authorities’ publications must not reveal any business secrets.

Law stated - 01 September 2021

Settlements
Does the investigating or prosecuting authority have the ability to enter into a plea bargain, 
settlement, deferred prosecution agreement (or non-prosecution agreement) or other binding 
resolution with a party to resolve liability and penalty for alleged cartel activity? What, if any, 
judicial or other oversight applies to such settlements?

Amicable settlements are an important feature of the Swiss cartel enforcement regime. During preliminary
investigations, the Secretariat may propose measures to eliminate or prevent restrictions of competition. In the
framework of an investigation, if the Secretariat considers that a restraint of competition is unlawful, it may propose to
the undertakings involved an amicable settlement concerning ways to eliminate future restrictions. Hence, amicable
settlements solely deal with an undertaking’s conduct in the future, meaning that a party can voluntarily undertake to
terminate respectively not to commit certain illegal conduct any more. However, the fine amounts to be imposed for
illegal conduct in the past cannot be agreed on – Swiss competition law does contemplate plea bargaining. This also
means that, in principle, an undertaking is allowed to appeal against a decision of the Commission and the imposed
fine even if it has entered into an amicable settlement. It would be inadmissible to request a formal waiver of a party’s
right of appeal. Nonetheless, in practice, the Secretariat requests a party to a settlement agreement to confirm in
writing that no grounds to appeal the final decision exist if the Commission will finally approve such agreement and
does not exceed the framework of a possible fine set out therein; such requested memorandum of understanding
should also be deemed to be void.

Amicable settlements shall be formulated in writing and approved by the Commission, typically in its decision on the
merits. The Commission shall either approve the amicable settlement as proposed by the Secretariat, or refuse to do
so and send it back to the Secretariat and suggest amendments. According to the Commission, it cannot amend the
terms of a settlement on its own. However, it did so in one case, namely by setting a time limit to the amicable
settlement.

Amicable settlements are binding upon the parties and the Commission and may give rise to administrative and
criminal sanctions in the case of a breach of any of its provisions by the parties. Amicable settlements do not hinder
the Commission from imposing fines on the parties if they have committed illegal hard-core infringements in the past.
Yet concluding an amicable settlement is generally regarded as cooperative conduct and is taken into account as a
mitigating factor when calculating the fine. In recent cases, reaching an amicable settlement has led to a reduction of
the fines of about 10 to 20 per cent. However, the Commission takes the moment of the amicable settlement very
much into account. In a late settlement case, the Commission only reduced the fine by 3 per cent and indicated that it
would not reduce fines any more if amicable settlements are signed after the Secretariat’s second draft decision.

Law stated - 01 September 2021
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Corporate defendant and employees 
When immunity or partial leniency is granted to a corporate defendant, how will its current and 
former employees be treated?

There is no effect on the employees of the defendant. They are not addressees of administrative sanctions and, hence,
the granting of immunity or partial leniency concerning a corporate defendant has, in principle, no effect on current and
former employees. Employees might, however, be subject to criminal penalties if they committed a corresponding
offence in connection with the undertaking’s conduct leading to the administrative sanction (for instance, fraud or
forgery of a document). Further, individuals who intentionally fail to comply or only partly comply with the obligation to
provide information in an on-going investigation can be fined up to 20,000 Swiss francs, and individuals acting for an
undertaking violating a settlement decision, or other enforceable decisions or court judgments in cartel matters, may
be fined up to 100,000 Swiss francs.

Law stated - 01 September 2021

Dealing with the enforcement agency
What are the practical steps for an immunity applicant or subsequent cooperating party in 
dealing with the enforcement agency?

The Secretariat will acknowledge receipt of the leniency application (ie, the leniency marker, if any, or the leniency
statement). It will specify the exact date and time of receipt and, in case of a leniency marker, the time frame within
which the undertaking shall perfect such leniency marker with a full corporate statement. Subsequently, and with the
consent of one presidium member of the Commission, the Secretariat will communicate to the applicant whether it
deems that the conditions for full immunity from fines are met, any additional information that the disclosing
undertaking should submit and, in cases of anonymous disclosure, the time frame within which the undertaking shall
reveal its identity.

Law stated - 01 September 2021

DEFENDING A CASE
Disclosure
What information or evidence is disclosed to a defendant by the enforcement authorities?

While, during the preliminary investigation procedure, there is no right of access to file, the defendant has such right
after the opening of an in-depth investigation. The files include submissions from parties and the comments made
thereon by the authorities, any documents serving as evidence as well as copies of rulings already issued. The
authority may under certain conditions (eg, owing to essential public or private interests) refuse access to a file. In
particular, access to a file may be limited with respect to business secrets as well as information regarding the leniency
applications of other parties.

Law stated - 01 September 2021

Representing employees
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May counsel represent employees under investigation in addition to the corporation that employs 
them? When should a present or past employee be advised to obtain independent legal advice or 
representation?

Under Swiss law, counsel may represent the employees under investigation as well as the undertaking provided that it
discloses the fact to both parties and that there is no conflict of interest. Given that two different kinds of sanctions
apply to individuals and undertakings, as a general rule, it is advisable to seek independent legal advice and
representation. This seems all the more relevant since according to recent (and heavily criticised) practice of the
Secretariat, with the exception of actual (formal or de facto) board members of an undertaking, current and past
employees are treated as third parties (witnesses or informants), but not as parties representing the concerned
undertaking.

Law stated - 01 September 2021

Multiple corporate defendants
May counsel represent multiple corporate defendants? Does it depend on whether they are 
affiliated?

Under the Federal Act on Cartels and Other Restraints of Competition of 6 October 1995, as amended (the Cartel Act),
the Commission may require groups of more than five parties in a cartel proceeding to appoint a common
representative, provided that these parties have identical interests and if the investigation would be unduly complicated
otherwise. In practice, the Secretariat mainly applies this rule in cases involving trade associations and provided that
the members of such trade associations agree to one representative. Besides, under Swiss law, counsel may represent
multiple corporate defendants, provided that it discloses the fact to all undertakings and that there is no conflict of
interest. Since affiliated companies are treated as one undertaking in the sense of the Cartel Act (the possibility to
exercise decisive influence is the relevant test criterion), representation of such a group of companies by the same
counsel is the rule (ie, possible without restrictions).

Law stated - 01 September 2021

Payment of penalties and legal costs
May a corporation pay the legal penalties imposed on its employees and their legal costs?

Corporations can pay the legal costs of their employees. However, the employees remain personally liable for any
imposed criminal sanctions.

Law stated - 01 September 2021

Taxes
Are fines or other penalties tax-deductible? Are private damages payments tax-deductible?

With a judgment of September 2016, the Swiss Federal Supreme Court clarified that fines and other sanctions of a
criminal nature are not tax-deductible for legal entities, as they are not deemed to be business-related expenses that
would be tax-deductible under Swiss law. According to the Swiss Federal Supreme Court, tax-deductibility is only
possible insofar as fines aim at disgorging illegally obtained profits (ie, fines that do not have a criminal or punitive
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purpose but aim at correcting an unlawful situation). It is thus essential for Swiss (corporate) income tax purposes to
distinguish sanctions with a penal nature from such aiming at disgorging illegally obtained profits. The Swiss Federal
Supreme Court handed down the judgment to the lower instance to assess this question in light of the facts of the
case. The judgment was rendered in a case of violation of EU competition law. The same outcome may be expected in
case of violations of the Cartel Act.

In this context, it is noteworthy that in a draft bill submitted to the Swiss parliament, an explicit legal basis provides that
financial administrative sanctions of criminal nature, such as direct fines under the Cartel Act, as well as the related
cost of proceedings, shall not be deductible, whereas profit disgorgement sanctions with non-penal purpose shall be
tax-deductible. The matter has passed the Swiss parliament. The date of entry into force of this federal law, however,
has not yet been determined.

Private damages awards that take place in the ordinary course of business qualify in principle as business expenses
and are deductible from profit taxes.

Law stated - 01 September 2021

International double jeopardy
Do the sanctions imposed on corporations or individuals take into account any penalties imposed 
in other jurisdictions? In private damage claims, is overlapping liability for damages in other 
jurisdictions taken into account?

It is in the Commission’s discretion to take into account sanctions imposed in other jurisdictions. The Commission
states in its explanatory communication on the Ordinance of Sanctions that for the sake of reasonability of sanctions, it
may consider administrative sanctions imposed outside Switzerland. However, there is no statutory obligation in this
respect and, so far, the Commission has not considered foreign sanctions as a mitigating factor in its case law. In
private damage claims, it could be argued that damages paid for the same conduct in another jurisdiction could be
taken into consideration to determine the effective damage of the party.

Law stated - 01 September 2021

Getting the fine down
What is the optimal way in which to get the fine down?

Generally, the best way to influence the level of fines is to fully cooperate with the competition authorities as early as
possible and to disclose all relevant facts if the undertaking according to its self-assessment has committed a hard-
core infringement. An undertaking cooperating with the competition authorities in view of the discovery and the
elimination of a restraint of competition may enjoy full or partial immunity of up to 50 per cent. Moreover, an amicable
settlement with the authority may also result in an additional reduction of the potential fine of up to 20 per cent.

Further, it is more important than ever for undertakings whose activities may produce effects in Switzerland to be fully
aware of the potential implications of Swiss competition law for their agreements and practices. It is often advisable
for undertakings active in Swiss markets to implement an effective antitrust compliance programme or to undertake a
competition law-related due diligence of their agreements or practices to identify possible violations of Swiss
competition law, and to take appropriate measures to reduce their potential exposure to investigations and fines.

There is no statutory provision under Swiss law according to which the existence of a compliance programme would
affect the level of a fine. It can be taken into consideration by the Commission when deciding on the level of fines.
However, the Commission has been reluctant to do so in its recent practice and there is no legal certainty as to the
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sanction-mitigating effect of a compliance programme.

Law stated - 01 September 2021

UPDATE AND TRENDS
Recent cases
What were the key cases, judgments and other developments of the past year? 

Following a short slump caused by the covid-19 pandemic, the Commission has become more active again since late
summer 2020. The following cases are a selection of the most relevant cases in the present context.

In June 2020, the Commission opened a new investigation with regard to possible bid rigging in the construction sector
based on information received from the Canton of Grisons that several companies in the rather remote Moesa region in
the south of the Canton of Grisons have entered into bid-rigging arrangements. The new investigation is just the latest
chapter in a series of investigations in this canton concerning bid rigging. The Commission carried out dawn raids. In
June 2021, the investigation was extended to three additional undertakings. The extension of the proceedings was also
accompanied by dawn raids.

In September 2020, the Commission opened an investigation against several wholesale and retail companies and their
debt collection and services agency. The investigation focuses on alleged anticompetitive measures against various
suppliers of daily consumer goods. In particular, the investigation will examine whether coordinated measures have
been taken to encourage suppliers to use the debt collection platform, in particular through the threat of collective
delisting of certain daily consumer goods. The opening of this investigation was accompanied by dawn raids at the
premises of certain addressees of the investigation.

On 24 November 2020, the Commission informed that it sanctioned several IT suppliers that participated in bid rigging
concerning the Swiss National Bank as purchaser. According to the Commission, it was the first bid-rigging case in the
context of IT procurement. The fines were significantly reduced due to the cooperation of the concerned undertakings
and amicable settlements.

On 1 April 2021, the Commission opened a preliminary investigation against three distributors of covid-19 self-tests.
According to the Secretariat of the Commission, they had indications that several distributors of covid-19 self-tests had
put pressure on one of their competitors to adjust its prices. The Commission discontinued the proceeding on 1 July
2021 because the attempt to influence prices was unsuccessful.

On 30 April 2021, the Commission opened an investigation against several waste carriers concerning potential bid
rigging in the waste collection and disposal area in the Canton of Valais. The Commission carried out dawn raids.

On 8 July 2021, the Commission sanctioned Ford Credit Switzerland GmbH for the inadmissible coordination of leasing
conditions with competitors. In 2019, the Commission had already reached amicable settlements with several
financing companies in the car leasing sector. It could not reach a settlement with Ford Credit and issued a separate
sanctioning decision (sequential hybrid procedure).

Law stated - 01 September 2021

Regime reviews and modifications
Are there any ongoing or anticipated reviews or proposed changes to the legal framework, the 
immunity/leniency programmes or other elements of the regime?

Consultation on revising the Cartel Act
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In February 2020, the Swiss Federal Council instructed the Federal Department of Economics, Education and Research
to prepare a consultation draft for a partial revision of the Federal Act on Cartels and Other Restraints of Competition of
6 October 1995, as amended (the Cartel Act). An important element of the suggested technical revision of the law is
the modernisation of the Swiss merger control regime. Studies show that this is expected to have positive effects on
competition in Switzerland. The aim is to switch from the current qualified dominance test to the Significant
Impediment to Effective Competition test. In accordance with the decision of the Swiss Parliament of 5 March 2018,
two requests of Motion Fournier 16.4094 ‘Improvement of the situation of SMEs in competition law proceedings’ shall
also be included in the envisaged partial revision. On the one hand, regulatory time limits shall be introduced for the
Commission and the appellate courts to speed up the respective administrative procedures. On the other hand,
compensation for parties at all stages of the administrative competition law procedure shall be granted (ie, also for the
proceeding before the Commission).

 

Motion by Olivier Français – The Elmex toothpaste matter

The motion by Olivier Français of 13 December 2018 – ‘The revision of the Cartel Act must take into account both
qualitative and quantitative criteria to assess the inadmissibility of a competition agreement’ ( 18.4282 ) – called on
the Swiss Federal Council to amend article 5 of the Cartel Act in response to the landmark decisions involving GABA
International SA, the manufacturer of Elmex toothpaste, and Gebro Pharma GmbH, its Austrian licensee, of 28 June
2016 (2C_180/2014) and 4 April 2017 (2C_172/2014) respectively. The motion was accepted by the Swiss parliament
on 1 June 2021. It is now for the Swiss Federal Council to present the amended Cartel Act.

 

Introduction of the concept of relative market power in Switzerland

In March 2021, the Swiss parliament adopted the counter-proposal which the Swiss Federal Council rendered to the
'Fair price initiative'. In addition to the prohibition of private geo-blocking, the counter-proposal introduces the concept
of relative market power in the Swiss Cartel Act and thus behavioural obligations for companies whose unilateral
behaviour has so far not been subject to any competition law scrutiny. The amendment to the Cartel Act will enter into
force at the beginning of 2022.

 

Motion by Pirmin Bischof – Online hotel booking systems

A motion by Pirmin Bischof of 30 September 2016, ‘Prohibition of adhesion contracts of online booking platforms
against the hotel industry’ ( 16.3902) , calls on the Federal Council to submit the necessary legislative amendments to
prohibit ‘narrow price parity clauses’ in the contractual relationship between online booking platforms and hotels.
Narrow price parity clauses allow hotels to vary their prices depending on the booking platform and in all offline
booking channels. However, they may not undercut the contracting party on their own website.

In its decision on online booking platforms for hotels, the Commission qualified ‘broad price parity clauses’, with which
the online booking platforms prohibited the affiliated hotels from offering their rooms on a different distribution
channel at a lower price than on the participating online booking platform, as unlawful competition agreements within
the meaning of article 5(1) of the Cartel Act. The Commission left the question open as to whether the narrow price
parity clauses introduced by booking platforms throughout Europe are admissible under Swiss competition law.
Furthermore, it reserved the right to investigate in this regard if required.

On 18 September 2017, the Swiss parliament passed the motion on to the Federal Council. The Federal Department of
Economic Affairs, Education and Research is currently elaborating a consultation draft in this matter.

Law stated - 01 September 2021
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Jurisdictions
Argentina Marval O'Farrell Mairal

Australia Allens

Austria Baker McKenzie

Belgium Strelia

Brazil OC ARRUDA SAMPAIO Sociedade de Advogados

Bulgaria Wolf Theiss

Canada McMillan LLP

China DeHeng Law Offices

Costa Rica .

Denmark Bruun & Hjejle

European Union Dechert LLP

Finland Frontia Attorneys Ltd

Germany Glade Michel Wirtz

Hong Kong Linklaters LLP

India Saikrishna & Associates

Japan Nagashima Ohno & Tsunematsu

Malaysia Zaid Ibrahim & Co

Mexico Valdes Abascal Abogados

Portugal Gómez-Acebo & Pombo Abogados

Singapore Drew & Napier LLC

Slovenia Odvetniska druzba Zdolsek

South Korea Yoon & Yang LLC

Switzerland CORE Attorneys Ltd

Turkey ELIG Gurkaynak Attorneys-at-Law

Ukraine Sergii Koziakov & Partners
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United Kingdom Clifford ChanceUSA Dechert LLP

Vietnam LNT & Partners
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