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Relevant Legislation

1.1 What is the relevant legislation and in outline what
does each piece of legislation cover?

Public procurement in Switzerland is governed by several pieces
of legislation, ranging from international treaties to laws at the
federal, cantonal and even communal level.
At the federal level, the revised Federal Act on Public
Procurement of 21 June 2019 (FAPP), which entered into force
on 1 January 2021, is the main source of law. It is supplemented
by the Ordinance on Public Procurement of 12 February 2020
(PPO) that concretises certain articles of the FAPP.
At the cantonal and communal level, the legal situation is
currently fragmented. So far, only two Cantons have acceded to
the revised Intercantonal Agreement on Public Procurement of
15 November 2019 (IAPP), the provisions of which are largely
harmonised with those of the FAPP. For all other Cantons,
the rules of the previous version of the IAPP together with the
cantonal public procurement regulations still apply.
These primary sources of domestic law are based on an array
of international treaties. The most important are the World
Trade Organization Agreement on Government Procurement, as
amended on 30 March 2012 (GPA 2012), the Bilateral Agreement
between the European Community and Switzerland on Certain
Aspects of Public Procurement of 21 June 1999 (EU-CH AAGP)
and the Convention establishing the European Free Trade
Association of 4 January 1960, as amended (EFTA Agreement).
Of particular relevance is also the Federal Act on the Internal
Market of 6 October 1995 (FAIM). The aim of the FAIM is to
establish free trade within the Swiss market. From this perspective, it sets certain minimum standards that must be respected
in public procurement.
This chapter focuses primarily on the FAPP and the IAPP,
since they contain the revised and largely harmonised provisions
that regulate public procurement in Switzerland.
1.2 What are the basic underlying principles of
the regime (e.g. value for money, equal treatment,
transparency) and are these principles relevant to the
interpretation of the legislation?

The main underlying principles of the regime as set forth in
article 2 of the FAPP/IAAP are the following:
■
the cost-efficient use of public funds in an economical,
ecological and socially sustainable manner;
■
transparency of the award procedure;
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■
■

equal treatment and non-discrimination of tenderers; and
the promotion of effective and fair competition among
tenderers.
These principles are indeed relevant to the interpretation of
the legislation. In particular, the principles of transparency and
equal treatment play an important role in the relevant case law
and are directly judiciable.
1.3 Are there special rules in relation to procurement in
specific sectors or areas?

Article 10 of the FAPP/IAAP contains a number of exceptions
for procurements to which their provisions do not apply, or
with regard to which the contracting authorities have significant discretion as to whether to apply public procurement rules.
Among others, these concern procurements for the protection
and maintenance of external or internal security or public order.
1.4 Are there other areas of national law, such as
government transparency rules, that are relevant to
public procurement?

Yes. Besides the legislation mentioned in question 1.1, there are
a number of areas in Swiss law that may be relevant in a public
procurement context.
As regards transparency, the Federal Act on Freedom of
Information in the Administration of 17 December 2004 as
amended (FoIA) contains the principle of freedom of information (article 6 FoIA). Based on the FoIA and this principle, any
person has the right to inspect official documents and to obtain
information about the content of official documents.
Furthermore, the Swiss laws aimed at protecting effective and
fair competition are particularly relevant in a public procurement context. The Federal Cartel Act of 6 October 1995 as
amended (CartA) inter alia prohibits cartel activities such as bid
rigging and the abuse of a dominant position, with direct fines
of up to 10% of a company’s cumulative turnover from the last
three years. The Federal Act Against Unfair Competition of 19
December 1986 as amended (AUC) prohibits unfair competition practices which, among others, may lead to civil damages
claims and direct penal sanctions.
Specifically in connection with legal remedies, the applicable
procedural rules are of high importance. At the federal level,
the Federal Act on Administrative Procedure of 20 December
1968 as amended (APA) and the Federal Act on the Swiss Federal
Supreme Court dated 17 June 2005 as amended (FAS) are particularly noteworthy.
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1.5 How does the regime relate to supra-national
regimes including the GPA, EU rules and other
international agreements?

Switzerland has a monist legal system. Hence, the domestic and
international law systems are unified. With the ratification of
the GPA 2012, the EU-CH AAGP and the EFTA Agreement
by Switzerland (see also question 1.1), they entered into force
in domestic Swiss law. Provided that the relevant provisions
of these international agreements are sufficiently clear to be
self-executing, they apply directly and in parallel to the national
legislation governing public procurement in Switzerland.
Furthermore, the Swiss authorities and courts use the provisions of the supra-national regimes as an interpretative aid in
order to ensure that the national legislation is interpreted in
accordance with the international agreements.

relevant goods, work or services, (ii ) the goods, work or services
in question are within the objective scope of the procurement
rules (no exceptions apply), (iii ) it serves the fulfilment of a public
task, and (iv) the tenderer receives a remuneration in exchange for
its performance (article 8 para. 1 FAPP/IAPP).
2.3 Are there financial thresholds for determining
individual contract coverage?

Yes. Both the FAPP as well as the IAPP provide for specific financial thresholds for determining individual contract coverage (see
article 16 FAPP/IAPP and annexes 4 and 1 & 2 thereto, respectively). The applicable thresholds depend on the type of contract,
the contracting entity and whether the contract is inside or outside
the scope of international treaties.
2.4

22 Application of the Law to Entities and
Contracts
2.1 Which categories/types of entities are covered by
the relevant legislation as purchasers?

Article 4 FAPP/IAPP summarises the different kinds of entities
that are covered by the relevant procurement legislation.
In particular, administrative units of the central and decentralised administration are subject to the public procurement provisions at federal, cantonal and communal level (article 4 para. 1
FAPP/IAPP).
Furthermore, certain (public and private) sector companies
(e.g. supply of drinking water, public transport, postal services
in the reserved services area, etc.) that provide public services
and have exclusive or special rights are covered as far as procurements in their central sector activities are concerned (only partial
submission; article 4 paras 2 and 3 FAPP/IAPP).
At a cantonal and communal level, other service providers
of public tasks as well as subsidised work and objects may also
have to comply with public procurement provisions (article 4
para. 4 IAPP).
As can be seen from the list, entities both with and without
legal personality are covered. While in certain cases the subjective scope of the public procurement regulations is clear, there
are other cases that need to be assessed on a case-by-case basis.
2.2 Which types of contracts are covered?

Swiss public procurement law distinguishes between the following
three types of public contracts (article 8 para. 2 FAPP/IAPP):
■
contracts relating to construction work, i.e. for building
and civil engineering work;
■
contracts relating to the supply of movable goods including
intellectual property rights (by way of purchase, lease,
rental or licence, etc.); and
■
contracts relating to services, i.e. for the rendering thereof.
On the cantonal and communal level, construction work is
subdivided into main construction and ancillary construction
works (article 8 para. 2 lit. a IAPP).
In case of mixed contracts (e.g. with an element of construction work and services), the overall transaction is to be categorised based on the financially predominant element (article 8
para. 3 FAPP/IAPP).
Importantly, a contract is only subject to the public procurement rules if (i ) an entity that is within the subjective scope of the
procurement rules (see question 2.1) is the buyer or receiver of the

Are there aggregation and/or anti-avoidance rules?

Yes. Article 15 FAPP/IAPP contains detailed rules on how the
value of the contract is to be determined. Importantly, a public
contract may not be split up in order to circumvent applicable
public procurement provisions.
2.5 Are there special rules for concession contracts
and, if so, how are such contracts defined?

Yes. Pursuant to article 9 FAPP/IAPP, the delegation of a public
task or the granting of a concession is deemed to be a public
contract if it provides the tenderer exclusive or special rights
which the tenderer exercises in the public interest and for which
the tenderer receives a remuneration or compensation either
directly or indirectly. Special legal regulations take precedence.
Hence, the granting of a concession is in certain cases deemed
ex lege a public contract that could be covered by public procurement rules. This noteworthy addition under the revised public
procurement rules extends the objective scope of the public
procurement regulation in Switzerland (beyond the scope of the
GPA 2012).
2.6 Are there special rules for the conclusion of
framework agreements?

Yes. The revised law contains, in article 25 FAPP/IAPP, an
explicit legal basis for framework agreements, including regulations as to the maximum term of a framework agreement (in
principle, five years; see article 25 para. 3 FAPP/IAPP).
2.7 Are there special rules on the division of contracts
into lots?

Yes. Under Swiss public procurement law, the contracting entity
is, in principle, free to divide the procurement item into lots and
award them to one or more tenderers (article 32 para. 2 FAPP/
IAPP), provided that such right is not abused in order to avoid
the public procurement regulation (article 15 para. 2 FAPP/
IAPP; see question 2.4).
2.8 What obligations do purchasers owe to suppliers
established outside your jurisdiction?

To the extent provided for by the relevant international agreements, purchasers are obliged to treat suppliers established outside
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Switzerland

Switzerland like domestic suppliers (non-discrimination; article
6 para. 1 FAPP/IAPP). The same applies if a supplier’s country
of origin grants reciprocal rights (in the absence of an agreement
obliging the country to do so; article 6 para. 2 FAPP/IAPP).

32

Award Procedures

3.1 What types of award procedures are available?
Please specify the main stages of each procedure and
whether there is a free choice amongst them.

The FAPP/IAPP provides for a numerus clausus in the following
award procedures:
■
the open procedure, in which any interested bidder may
submit a tender (article 18 FAPP/IAPP);
■
the selective procedure, in which any interested bidder
may apply to participate in the procedure, but only those
bidders who meet the qualification criteria in the so-called
pre-qualification are allowed to submit a tender (article 19
FAPP/IAPP);
■
the invitation procedure, in which the contracting entity
invites bidders of its choice to submit tenders without
launching a public invitation to tender (article 20 FAPP/
IAPP); and
■
the direct award procedure, in which the contracting
authority awards a public contract directly without an invitation to tender (article 21 FAPP/IAPP).
These award procedures must, in principle, not be intermixed
with each other or expanded. They have to be distinguished
from award instruments such as design contests, study contracts
or the dialogue (see articles 22 and 24 FAPP/IAPP) that may be
applied within such procedures in more complex procurements.
3.2

What are the minimum timescales?

When setting the timescales for submitting tenders or requests
to participate, the contracting entity shall take account of the
complexity of the contract, the probable number of subcontracts
and the mode of transmission (article 46 para. 1 FAPP/IAPP).
Within the scope of international treaties, the minimum
timescales are (article 46 para. 2 FAPP/IAPP):
■
in an open procedure: 40 days from the publication of the
invitation to tender for the submission of tenders; and
■
in a selective procedure: 25 days from the publication to
tender for the submission of requests to participate, and 40
days from the invitation to prepare tenders for the submission of tenders.
Importantly, these minimum timescales may be reduced
under certain circumstances as set forth in article 47 FAPP/
IAPP. For instance, in cases of proven urgency, the contracting
entity may reduce the minimum timescale to 10 days (article 47
para. 1 FAPP/IAPP). The contracting entity may also reduce
the minimum timescale in case of electronic procedures (article
47 para. 2 FAPP/IAPP), if it has pre-announced the tender in
the prescribed way (article 47 para. 3 FAPP/IAPP) or if it is
procuring goods, work or services required on a recurring basis
and has given notice of the shortening of the timescale in an
earlier invitation to tender (article 47 para. 4 FAPP/IAPP).
Furthermore, the contracting entity may reduce the time
scale when purchasing commercial goods, work or services (or a
combination thereof ), provided it publishes the tender documentation together with an invitation to tender electronically (article
47 para. 5 FAPP/IAPP).

Outside the scope of international treaties, the timescale for
submitting tenders is generally at least 20 days. In the case of
largely standardised goods, work or services, the timescale may
be reduced to no shorter than five days (article 46 para. 4 FAPP/
IAPP).
3.3 What are the rules on excluding/short-listing
tenderers?

Article 44 FAPP/IAPP provides a not-exhaustive list of reasons
for exclusion. Among others, reasons for exclusion include
failure to fulfil the conditions for participation in the procedure
or substantial formal errors such as a submission after the deadline or without valid signatures, violation of anti-corruption
provisions, failure to pay taxes or social security contributions,
failure to execute previous public contracts correctly, competition law violations, bankruptcy, insolvency, etc.
Short-listing is made via the eligibility criteria determined by
the contracting entity as part of the evaluation. Tenders that do
not meet the eligibility criteria and technical specifications are
excluded (article 40 para. 1 FAPP/IAPP). If the evaluation of
tenders requires considerable time and effort and the contracting
entity announced this in the invitation to tender, it may shortlist
them based on the documents submitted, by selecting the three
best-ranked tenders for the in-depth evaluation (article 40 para.
2 FAPP/IAPP).
In the selective procedure, only the tenderers selected based
on their eligibility (in connection with the so-called pre-qualification) may participate in the tender and submit their tender in a
subsequent procedural step (article 19 FAPP/IAPP).
3.4 What are the rules on evaluation of tenders? In
particular, to what extent are factors other than price
taken into account (e.g. social value)?

The tenders must be evaluated based on the award criteria established by the contracting entity. The evaluation has to be done
in an objective, uniform and comprehensible manner (article 40
para. 1 FAPP/IAPP). The contracting entity has to publish the
applicable award criteria and their weighting in the invitation to
tender or in the tender documentation (article 29 para. 3 FAPP/
IAPP). It has a great degree of discretion in establishing the
applicable criteria. However, the award criteria must relate to
the goods, work or services procured and not be discriminatory.
Besides the price and quality, the contracting entity may take
into account criteria such as appropriateness, timeframes, technical value, economic efficiency, life cycle costs, aesthetics,
sustainability, plausibility of the tender, reliability of the price,
creativity, customer service, delivery conditions, infrastructure, innovation content, functionality, service readiness, expertise or efficiency of the methodology (article 29 para. 1 FAPP/
IAPP). Outside the scope of international treaties, factors such
as apprenticeship places, etc. may also be considered (article 29
para. 2 FAPP/IAPP).
As a rule of thumb, the more complex a procurement project
is, the smaller the weighting of the price will be. For standardised
goods, work or services, the award may be based exclusively on the
lowest total price criterion, according to federal law only provided
that the technical specifications of the goods, work or services
procured guarantee high sustainability standards in social, environmental and economic terms (article 29 para. 4 FAPP/IAPP).
The revised public procurement rules seem to provide more
room for considering factors other than the price, such as
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sustainability and quality. Some observers even speak of a paradigm shift in this regard. However, it remains to be seen how
the authorities and courts will apply the new rules.
3.5 What are the rules on the evaluation of abnormally
low tenders?

Pursuant to article 38 para. 3 FAPP/IAPP, the contracting
authority has to obtain appropriate information from the tenderer
as to whether the participation conditions are met if a tender seems
abnormally low in comparison to other tenders. However, the
possibility of submitting and awarding such tenders is not per se
excluded.
3.6

What are the rules on awarding the contract?

According to article 41 FAPP/IAPP, the contract shall be
awarded to the most advantageous tender (and no longer to the
most economically favourable offer as under the old regulation).
In order to determine which offer is the most advantageous
tender, the contracting authority has to assess the eligible offers
based on the award criteria that it published in the tender documentation (see question 3.4).
It remains to be seen in the case law and practice adopted
by the authorities and courts whether the new public procurement rules indeed constitute a paradigm shift towards competition based on quality rather than merely on price.
3.7 What are the rules on debriefing unsuccessful
bidders?

The contracting entity is obliged to communicate its award decision to the tenderers by publication on https://www.simap.ch or
individual communication (article 51 para. 1 FAPP/IAPP). In the
open and selective procedure, the award decision must always be
provided additionally via https://www.simap.ch (article 48 para.
1 FAPP/IAPP). Besides instructions on the rights of appeal, it
must thereby provide a summary substantiation that includes
(article 51 paras 2 and 3 FAPP/IAPP):
■
the type of procedure and the name of the successful
tenderer;
■
the total price of the successful tenderer or, by way of
exception, the lowest and highest total prices of the tenders
submitted in the award procedure;
■
the decisive features and advantages of the successful
tender; and
■
where applicable, the rationale for using the direct award
procedure.
In addition, the contracting entity has to provide the unsuccessful bidders with an oral or written debriefing on their request.
In such debriefing, the reasons for the (non-)award are disclosed.
Importantly, the contracting entity has no obligation to take
minutes of the oral debriefing. Furthermore, the tenderers have
no right to access the files at this procedural stage.
3.8

What methods are available for joint procurements?

If several contracting entities subject to federal and cantonal
law participate in joint procurements, the law of the community whose contracting entity provides the most funds applies
(article 5 para. 1 FAPP/IAPP).
In joint procurements that are subject to the federal law with
several contracting entities, each with different thresholds (e.g.,

a federal office and a sector enterprise), the thresholds of the
contracting entity apply to the entire procurement project that
provides the most funding (article 16 para. 3 FAPP). It is to be
noted that the IAPP does not include this provision. Hence,
if cantonal law applies, the lowest thresholds apply in joint
procurements of any of the participating contracting entities.
3.9

What are the rules on alternative/variant bids?

Bidders are free to propose variants in addition to the goods,
work or services described in the invitation to tender. The
contracting entity may, however, limit or exclude this possibility
in the invitation to tender (article 33 para. 1 FAPP/IAPP).
A variant is any tender that allows the aim of the procurement
to be achieved in a different way than the one foreseen by the
contracting entity (article 33 para. 2 FAPP/IAPP).
3.10 What are the rules on conflicts of interest?

Persons that may have conflicts of interest are not allowed to
participate in the award procedure ex officio. Article 13 para. 1
FAPP/IAPP provides for a list of reasons for recusal. Importantly,
a recusal request must be submitted immediately after the reason
for recusal is known (article 13 par. 2 FAPP/IAPP). Decisions on
recusal requests are made by the contracting entity or the panel of
experts, excluding the person concerned (article 13 par. 3 FAPP/
IAPP). This decision is subject to appeal (article 53 para. 1 lit. d
FAPP/IAPP).
3.11 What are the rules on market engagement and the
involvement of potential bidders in the preparation of a
procurement procedure?

Pursuant to article 14 para. 1 FAPP/IAPP, bidders that were
involved in the preparation of an award procedure are excluded
from such procedure unless the competitive advantage can be
offset by appropriate means and if the exclusion does not jeopardise effective competition between bidders.
Appropriate means of offsetting competitive gains include –
each on its own or combined – (i ) the disclosure of all material
information about the preparatory work, (ii ) the disclosure of the
parties involved in the preparatory work, and (iii ) the extension
of minimum deadlines (article 14 para. 2 FAPP/IAPP). In this
context, market surveys prior to the public invitation to tender
shall not be regarded as relevant prior involvement (article 14
para. 3 FAPP/IAPP).

42 Exclusions and Exemptions (including
in-house arrangements)
4.1

What are the principal exclusions/exemptions?

Article 10 para. 1 FAPP/IAPP provides a list of procurements
that are exempt from the public procurement rules. For example,
procurements for commercial sale or resale (under competitive
conditions), real estate transactions, the granting of subsidies,
services provided by work integration organisations, charities and
penal institutions, as well as personnel law contracts are excluded.
In addition, the procurement rules do not apply to a number of
other scenarios; for instance, for procurements from bidders that
have the exclusive right to provide the goods, work or services
concerned as well as “in-state”, “in-house” and “quasi-in-house”
transactions (article 10 paras 3/2 FAPP/IAPP; see question 4.2).
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The contracting entity may also not apply public procurements rules if it is necessary for the protection of (i ) external
or internal security or public order, (ii ) human health or life, or
flora and fauna, or (iii ) intellectual property rights (article 10
paras 4/3 FAPP/IAPP).
4.2 How does the law apply to “in-house”
arrangements, including contracts awarded within a
single entity, within groups and between public bodies?

True “in-house” procurements, i.e. procurements of goods, work
or services by dependent organisational units of the contracting
entity as sole legal entity, are exempt from the public procurement
rules because they are considered competitively neutral (article 10
paras 3/2 lit. c FAPP/IAPP). Hence, “make or buy” decisions are,
in general, not subject to public procurement law.
The same applies to “quasi-in-house” procurements, i.e.
procurements of a contracting authority from another legal entity
provided (i ) the contracting authority exercises control over the
tenderer that is identical to the control over its own units, and (ii )
the tenderer provides its goods, work or services, for the most
part, for the contracting party (as a rule of thumb, a minimum of
80% thereof; article 10 paras 3/2 lit. d FAPP/IAPP). The criteria
correspond to those applied by the European Court of Justice in
the Teckal matter (case number C-107/98 of 18 November 1999).
Furthermore, so-called “in-state procurements” are also
exempt under certain conditions, i.e. procurements by one legal
entity from another independent legal entity. Thereby, it is
required that the tenderer (i ) is itself subject to procurement law,
and (ii ) does not provide its goods, work or services in competition with private tenderers (article 10 paras 3/2 lit. b FAPP/IAPP).
As can be seen, competitive neutrality is the main reason, as
well as the requirement, for any in-house or in-state arrangement
to be excluded from public procurement law.

52

Remedies

5.1 Does the legislation provide for remedies and if so
what is the general outline of this?

Yes. Rulings of the contracting entity may be appealed before the
Swiss Federal Administrative Court or the competent cantonal
appellate body, respectively (article 52 FAPP/IAPP).
Article 53 para. 1 FAPP/IAPP contains a conclusive list of
decisions that may be appealed:
■
the invitation to tender for the contract;
■
the decision on the choice of tenderers in the selective
procedure;
■
the decision to include a tenderer on a list or to remove a
tenderer from a list;
■
the decision on recusal requests;
■
the award;
■
the revocation of the award;
■
the abandonment of the procedure;
■
the exclusion from the procedure; and
■
the imposition of a sanction.
Appeals against these rulings have to be submitted within the
applicable appeal deadlines as soon as they have been rendered.
Their unlawfulness cannot be pleaded at a later stage in the
procurement procedure. Hence, it will, for instance, no longer be
possible to appeal against the drafting of the invitation to tender
in case of an unsuccessful award.
Importantly, appeals do not have suspensive effect (article 54
para. 1 FAPP/IAPP). Rather the appellant has to request the

granting of suspensive effect as a (super-)provisional measure.
This is important, as the contracting entity may enter into the
contract with the successful bidder without the granting of the
suspensive effect, for which the request is a necessary condition.
The suspensive effect shall be granted if the appeal appears to be
sufficiently justified and there exist no overriding public interests to the contrary (article 54 para. 2 FAPP/IAPP).
It is also of crucial importance to request access to files, which
may only be granted upon request in the appeal procedure (but
not before), to the extent there are no overriding public or
private interests to the contrary (article 57 FAPP/IAPP).
5.2 Can remedies be sought in other types of
proceedings or applications outside the legislation?

It is disputed in the doctrine whether the remedies provided
by the public procurement laws are conclusive or whether civil
claims based on culpa in contrahendo are possible.
As an informal remedy, a complaint to the supervisory authority
of the contracting entity may be lodged.
5.3 Before which body or bodies can remedies be
sought?

At the federal level, i.e. under the FAPP, the Swiss Federal
Administrative Court is the competent body for appeals against
rulings of the contracting entity (article 52 para. 1 FAPP). At
the cantonal or local level, the competent appellate body is
determined in the applicable cantonal legislation.
Last-instance appeals may be lodged with the Swiss Federal
Supreme Court, provided the legal matter at stake is of fundamental importance and, cumulatively, the thresholds of the FAS
are satisfied.
5.4 What are the limitation periods for applying for
remedies?

Under the revised laws, the limitation periods for an appeal to the
Swiss Federal Administrative Court or the competent cantonal
appellate body are, both at the federal and cantonal/local level, 20
days from the notification of the ruling of the contracting party
(article 56 para. 1 FAPP/IAPP). Importantly, legal holidays do
not apply (article 56 para. 2 FAPP/IAPP).
The time limit is triggered with the public notification of the
ruling via https://www.simap.ch or the earlier individual notification, if any.
An appeal to the Swiss Federal Supreme Court needs to be
filed within 30 days. However, it is important to note that during
this time, the contracting entity is not prevented from entering
into the contract with the successful bidder. Hence, the appeal,
together with the request to grant suspensive effect as a (super-)
provisional measure, should be lodged as soon as possible.
Notably, many Cantons have not implemented the revised law,
which is why a limitation of only 10 days still applies in most
Cantons and municipalities.
5.5 What measures can be taken to shorten limitation
periods?

The appellant may shorten limitation periods by submitting the
appeal before the appeal period lapses.
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effect was requested successfully, even though it led to substantial delay and additional costs.

5.6 What remedies are available after contract
signature?

Pursuant to article 42 paras 2/1 FAPP/IAPP, a contracting
entity must not sign a contract before the time limit for the
appeal has expired or the competent cantonal appellate body
or the Swiss Federal Administrative Court has refused to grant
suspensive effect to such appeal (standstill obligation). Notably,
at the federal level, such standstill obligation only exists with
regard to contracts within the scope of international treaties.
If the contract is entered into nonetheless during the standstill
period, if any, the legal consequences are not entirely clear. The
unlawfully agreed contract may be null and void or the court
may order its termination; this is a matter of debate.
After the lapse of the time limit for appeal or the refusal to
grant suspensive effect to such appeal, the contracting entity
may enter into the contract validly. In such a scenario, the courts
may only determine the extent to which the contested decision
violates the applicable law, and any claim for damages (article
58 paras 2 and 3 FAPP/IAPP). However, damages are limited
to the necessary expenses incurred by the bidder in connection with preparing and submitting its tender (article 58 para.
4 FAPP/IAPP). This explains why the granting of suspensive
effect to the appeal is of crucial importance (see question 5.1).
It is to be noted that regarding appeals to the Swiss Federal
Supreme Court, the contracting entity may sign the contract
validly even within the time limit for such appeal.
5.7 What is the likely timescale if an application for
remedies is made?

The timescale very much depends on the complexity of the case,
the procedural motions by the parties, and how the court manages
the procedure. Hence, no general timescale can be provided.
However, normally it is a matter of months rather than weeks.
If the appellant requests provisional measures such as the
granting of suspensive effect to the appeal, the courts will
normally rule on these measures in a relatively short time (before
dealing with the matter on the merits).

5.9 What mitigation measures, if any, are available to
contracting authorities?

The courts may suspend proceedings with the consent of the
parties, in order for the parties to mediate or settle their case.

62 Changes During a Procedure and After a
Procedure
6.1 Does the legislation govern changes to contract
specifications, changes to the timetable, changes to
contract conditions (including extensions) and changes
to the membership of bidding consortia pre-contract
award? If not, what are the underlying principles
governing these issues?

Swiss public procurement law is based on the principle of
stability. Hence, the project described in the invitation to tender
shall remain materially the same during the entire procurement
procedure.
However, based on article 39 para. 2 lit. b FAPP/IAPP,
changes to the goods, work or services procured may be admissible provided that they are objectively and materially necessary.
Furthermore, the criteria and specifications may not be adapted
in such a way that the nature of the goods, work or services
or the potential group of bidders changes as a result. In addition, the tenders may be adjusted if this is the only way to clarify
the contract or the tenders, or to make the tenders objectively
comparable in line with the award criteria (39 para. 2 lit. a FAPP/
IAPP). A call for price adjustments is only allowed in connection with an adjustment according to article 39 para. 2 FAPP/
IAPP (article 39 para. 3 FAPP/IAPP).
Due to the principle of equal treatment, changes to the membership of bidding consortia pre-contract award are only permissible
in certain circumstances.
6.2 What is the scope for negotiation with the preferred
bidder following the submission of a final tender?

5.8 What are the leading examples of cases in which
remedies measures have been obtained?

For a successful claim and the obtainment of legal remedies,
the granting of suspensive effect to the appeal by the competent
cantonal appellate body and the Swiss Federal Administrative
Court is essential. Without suspensive effect, the contracting
entity may validly enter into the contract and the appellant
may only request the determination of unlawfulness and the
granting of damages that are limited to the necessary expenses
for the preparation and submission of the tender (see question
5.6). Suspensive effect is, however, not granted in all cases or
automatically on request. Rather, the courts have to conduct a
prima facie assessment of the case and weigh the interests of the
contracting entity/public on the one hand and the appellant on
the other hand.
In the relevant case law, there are a number of cases in which
the courts decided in favour of the contracting entity, be it, for
instance, for reasons of traffic safety, public economic interests
or the importance of the contract in question for subsequent
orders that depend on the timely delivery of the procurement
at hand. However, there is also case law in which suspensive

Negotiations regarding certain details take place on a regular
basis. However, in order not to lose time unnecessarily, some
contracting entities have started to publish the draft of the
procurement contract along with the tender documents.
The detailed negotiations must not deviate significantly from
the procurement specified in the award decision. On the other
hand, insignificant changes or changes already announced in
the invitation to tender are permitted.
Notably, the award of a contract only includes the authorisation of the contracting entity to enter into the contract with the
selected supplier. However, the contracting entity has no obligation to do so.
6.3 To what extent are changes permitted postcontract signature?

Only minor changes post-contract signature are allowed (see
question 6.1). Significant changes or the exercise of options are
unlawful unless explicitly foreseen in the invitation to tender.
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Switzerland

6.4 To what extent does the legislation permit the
transfer of a contract to another entity post-contract
signature?

The contracting entity is only authorised to sign the contract with
the supplier to which the contract has been awarded. Hence, the
contract cannot be transferred to another entity without a new
procurement procedure and a new award.
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Privatisations and PPPs

7.1 Are there special rules in relation to privatisations
and what are the principal issues that arise in relation to
them?

No, there are no special rules in relation to privatisations.
If a contracting entity decides to buy certain services rather
than providing them itself, i.e. decides to outsource a certain
task, the performance of said task would usually be subject to
public procurement law.
The same might be the case if a public task is delegated to a
private entity; in particular, if such delegation gives the tenderer
exclusive or special rights which the tenderer exercises in the
public interest and for which the tenderer receives direct or indirect remuneration or compensation (article 9 FAPP/IAPP).
7.2 Are there special rules in relation to PPPs and what
are the principal issues that arise in relation to them?

No, there are no special rules in relation to public-private partnerships (PPPs). In contrast to neighbouring EU Member
States, the concept of PPPs has so far not become broadly established in Switzerland. The application of public procurement law

on PPPs has to be determined through a case-by-case analysis
based on the nature of the work in question. If the PPP model in
question serves the purpose of fulfilling public tasks, the application of public procurement law is likely and should therefore
be assessed in depth.
Importantly, certain case law has confirmed that the principle
of one-time procurement also applies in a PPP context. Hence,
a PPP partner whose contract has been awarded in line with the
applicable public procurement law is, in principle, not subject to
procurement laws again in relation to its sub-contracting decisions.
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The Future

8.1 Are there any proposals to change the law and if so
what is the timescale for these and what is their likely
impact?

Apart from the transition to the revised public procurement
laws and the practice to be developed by contracting entities and
courts in their application of the revised laws, we are not aware
of any proposals to change the law.
While at the federal level, the revised FAPP had already
entered into force at the beginning of 2021, the legal situation
at the cantonal level remains fragmented because so far only a
minority of Cantons have adopted the revised IAPP.
8.2 Have there been any regulatory developments
which are expected to impact on the law and if so what is
the timescale for these and what is their likely impact?

We are not aware of any relevant regulatory developments, other
than those mentioned under question 8.1.
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